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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC14-01619 
CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY PATRICK RILEY 
* TENTATIVE RULING: * 
 
Continued by the Court to January 14, 2019. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN VS. WONG 
HEARING ON MOTION FOR SANCTIONS AGAINST PLAINTIFF & HER ATTORNEY 
FILED BY KWONG WONG, FANNY WONG 
* TENTATIVE RULING: * 
 
The motion for sanctions is granted.  Plaintiff and her Attorney shall pay Defendants sanctions 
in the amount of $3,575 as prayed.  The motion is granted pursuant to Code of Civil Procedure 
section 128.7. 
 
The Court previously determined that Plaintiff’s motion for terminating sanctions had no legal or 
factual merit.  Plaintiff did not withdraw her frivolous motion during the 21 day “safe harbor” 
period causing Defendants to incur attorney’s fees to defend the motion.  The amount of the 
sanctions award is reasonable based on the complexity of the issues, the services rendered by 
Defendants’ attorney and the Court’s disposition of the motion for terminating sanctions filed 
by Plaintiff. 
 
The Court does not find that Defendants failed to exercise due diligence in bringing this motion 
pursuant to code of Civil Procedure section 128.7. 
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 3.  TIME:  9:00   CASE#: MSC17-02006 
CASE NAME: IRVIN  VS.  LEVIN-RICHMOND TERMINAL CORP. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LEVIN-RICHMOND TERMINAL CORPORATION 
* TENTATIVE RULING: * 
 
The unopposed motion for summary judgment brought by defendant Levin Richmond Terminal 
Corporation (Levin) is granted. 
 

I. Procedural Issues 
 
A memorandum of points and authorities supporting summary judgment may not exceed 20 
pages.  (Cal Rules of Court, rule 3.113, subd. (d).) So the Court could ignore pages 21-24 and 
Levin’s entire argument concerning nondiscriminatory reasons for its employment actions.  
In its discretion, the Court will consider the argument, but Levin is reminded to follow all rules in 
future filings. 
 

II. Background 
 
Plaintiff Joseph Irvin, an African-American male, has worked for Levin since 1991.  In his 
complaint, he alleges a series of incidents of racial harassment. 
 
In the 1990s, someone carved “WHITE POWER – N*****R GO HOME” into a wall.  Sometime 
between 2010 and 2012, an employee or employees staged a mock lynching inside the locker 
of an African-American employee.   In one incident in 2015 or 2016, while plaintiff was off-work 
for Martin Luther King Day, another employee who appeared to be looking for plaintiff came up 
to a third employee, Derrick Lewis (an African-American supervisor at Levin), and wished him a 
“Happy James Earl Ray Day,” a reference to the individual who shot Dr. King.   Finally, in July of 
2016, plaintiff and defendant James McNeill had a dispute on-site as to task priority – whether 
dust control or movement of certain materials was more important.  The next day, Lewis told 
plaintiff that another employee (Tony Lester) told Lewis that McNeill had called plaintiff a “f*****g 
n****r.” Plaintiff reported the incident to management and alleges that, as part of Levin’s internal 
investigation which found the claim unsubstantiated, no one spoke to Lewis.  Plaintiff filed the 
requisite complaints with governmental entities who issued a Right to Sue letter. 
 
Plaintiff alleges that defendant Patrick Obrisko thereafter materially altered plaintiff’s working 
conditions by assigning him to be supervised by Lewis.  The effect of this was to restrict the 
hours which plaintiff could work and the duties to which he was assigned, compromising his 
professional development and advancement. 
 
Plaintiff brings three causes of action under Government Code section 12940.  First, he claims 
racial harassment against Levin and McNeill.  Second, he claims racial discrimination against all 
three defendants.  Third, he claims retaliation against Levin and Obrisko. 
 

III. Motion for Summary Judgment/Adjudication 
 

a. Burden on Motion 
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At trial, an employee has the initial burden to show a prima facie case of discrimination.  
(Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354-355.)  But an employer moving for 
summary judgment faces the initial burden to show that no unlawful discrimination occurred, 
either by negating an essential element of the employee’s claim or by showing a legitimate, 
nondiscriminatory reason for the action taken.  (Id.)  Only then must the employee present 
substantial evidence that the employer’s showing was untrue or pretextual. (Hersant v. 
California Dept. of Social Services (1997) 57 Cal.App.4th 997, 1004-1005.)  
 

b. First Cause of Action  
 

Levin meets its burden as to the first cause of action for harassment.  Initially, plaintiff filed his 
charge with the Department of Fair Employment & Housing on November 3, 2016, and many of 
the events pre-date the one-year limitation period.  (See Gov. Code §12960.)   The continuing 
violation doctrine “allows liability for unlawful employer conduct occurring outside the statute of 
limitations if it is sufficiently connected to unlawful conduct within the limitations period.” 
(Richards v. CH2M Hill, Inc. (2001) 26 Cal.4th 798, 802; see Trovato v. Beckman Coulter, Inc. 
(2011) 192 Cal.App.4th 319, 325-326.)  
 
Proving harassment requires a showing that the conduct is so severe or pervasive that it creates 
a hostile work environment.  (Aguilar v. Avis Rent A Car System, Inc. (1999) 21 Cal.4th 121, 
130.)  Isolated incidents can be severe when they consist of physical assault or the threat 
thereof.  (Lyle v. Warner Brothers Television Productions (2006) 38 Cal.4th 264, 284; Hughes v. 
Pair (2009) 46 Cal.4th 1035, 1049.)  But a single use of a racially derogatory term typically does 
not qualify.  (Turner v. Honeywell, Micro Switch Div. (7th Cir. 2002) 54 F.App'x 236, 239 [“But 
Turner herself did not hear any of her co-workers say ‘[n*****].’ Given the totality of the 
circumstances, second-hand reports that racial slurs were overheard in the workplace are 
insufficient in this case to support a harassment claim.”].)   
 
Here, two incidents – the wall graffiti and mock lynching – are far outside the statutory period 
and were not directed at plaintiff in particular.  As for the two statements arguably within that 
period, plaintiff was not present for either.  The first he learned second-hand from Lewis.  
(Complaint, ¶23.)  He learned of the second statement third-hand: Lewis told him Lester’s 
statement about what McNeill said.  (Complaint, ¶ 26.)  It is left to speculation as to how these 
incidents were connected to ones roughly five years prior (the mock lynching) or twenty years 
prior (the graffiti).  And Levin provides evidence that McNeill’s actual words, after seeing 
problems in a production line, were: “Can our problems get any f*****g bigger?”  
(See Declaration of Malcolm Whyte, ¶ 5.)   
 
On this record, Levin shows that plaintiff cannot prove an essential element of his 
harassment claim, namely severe or pervasive conduct. Further, plaintiff cannot avail himself of 
the continuing violation doctrine because the timely events were not connected to unlawful 
conduct and were not part of a severe or pervasive pattern.  Plaintiff provides no evidence or 
briefing in opposition, and accordingly, Levin is entitled to summary adjudication of the first 
cause of action.  

 
c. Second and Third Causes of Action  

 
Levin attacks the discrimination and retaliation claims on the same grounds.  First, plaintiff was 
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not subjected to any adverse employment action, defeating both claims.  (See Guz, supra, 24 
Cal.4th at 355 [adverse employment action as element of discrimination claim]; Yanowitz v. 
L’Oreal, USA, Inc. (2005) 36 Cal.4th 1028, 1042 [adverse employment action as element of 
retaliation claim].) The employment action “must result in a substantial adverse change in the 
terms and conditions of the plaintiff's employment. A change that is merely contrary to the 
employee's interests or not to the employee's liking is insufficient.”  (Akers v. County of San 
Diego (2002) 95 Cal.App.4th 1441, 1455.)  Second, Irvin had legitimate, nondiscriminatory 
reasons for plaintiff’s assignment.  (See Guz, supra, 24 Cal.4th at 358.) 
 
Plaintiff stated in deposition and discovery that his transfer from the night shift meant he could 
not work as much overtime and could not obtain the additional $2/hour shift differential. But 
plaintiff testified that he did not know whether night shift or day shift employees received more 
overtime.  (Irvin Deposition, pp. 146:17-147:6.)  Employees are regularly rotated from day to 
night shifts, working approximately two months on night shift, as plaintiff did.  (Irvin Depo., pp. 
33:15-34:15; 143:12-22.)  Thus, Levin meets its burden to show the absence of any 
substantially adverse employment action.   
 
Independently, Levin has also shown legitimate, nondiscriminatory reasons for not placing 
plaintiff on night shifts for extended periods: his unique skill set, including skills for jobs normally 
performed during the day.  Plaintiff can perform certain types of bulldozer operations, 
mechanical work, and employee training that others cannot provide.  Such work – including 
heavy-equipment training – is performed during the day for safety reasons.  (O’Driscoll Decl., 
¶¶ 6-10.)  So it makes sense that Levin would place plaintiff on the day shift more often.  
 
Levin also explains moving plaintiff so that he was supervised by Lewis: to avoid pairing him 
with McNeill based on Levin’s understanding that plaintiff refused to work with McNeill.  (See 
Irvin Depo., p. 128: 12-15 [during the period of investigation, plaintiff “did not want to be in the 
room” with McNeill].)   Lewis supports this in some respect, testifying that he made the decision 
to have plaintiff work with him to avoid plaintiff having to work with Lester (as opposed to 
McNeill), after Lester backpedaled on whether or not he heard McNeill use the slur.  (Lewis 
Depo., pp. 31: 4-9; 38:24 – 39:22.)   Lewis, in fact, thought plaintiff was happy with the move.  
(Id., p. 39:18-22.)  Ultimately, Levin’s belief in plaintiff’s position “need not necessarily have 
been wise or correct,” so long as Levin’s motive in moving him was not discriminatory or 
retaliatory.  (Guz, supra, 24 Cal.4th at 358.)   
 
In sum, Levin makes a sufficient showing that the change to plaintiff’s employment was not 
adverse and that its decision had legitimate, non-discriminatory purposes.  As plaintiff has 
offered no evidence in opposition, much less substantial evidence, summary adjudication of 
these claims is proper.  
  

IV. Conclusion 
 
As summary adjudication is proper to all three claims, Levin’s motion for summary judgment 
is granted. 
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 4.  TIME:  9:00   CASE#: MSC17-02246 
CASE NAME: REZAPOUR VS. U.S. BANK 
HEARING ON MOTION FOR ATTORNEY'S FEES 
FILED BY SPECIALIZED LOAN SERVICING LLC 
* TENTATIVE RULING: * 
 
Defendant’s Request for Judicial Notice of Exhibits I through 6 is granted. 
 
Plaintiffs’ objections to the Declaration of Ami Kernan is overruled. 
 
The Court notes Defendant’s objections to the declaration of Thomas Spielbauer and has 
considered said declaration as argument and not evidence. 
 
The motion for Attorney’s fees is granted in the amount of $31, 215.00.  The court finds 
Defendant to be the prevailing party and entitled to an award of fees pursuant to Civil Code 
section 1717.  Both the promissory note and deed of trust executed by Plaintiffs contained 
provisions for an award of attorney’s fees in all actions related to the loan.  The Court finds that 
the fee provisions were broad enough to cover both contract and non-contract causes of action.  
 
Although Defendant was not a signatory to the note and deed of trust, it is undisputed that 
Defendant was the loan servicer. The Court finds as the loan servicer, Defendant “stood in the 
shoes” of the loan beneficiary.  This conclusion is supported by case law cited in Defendant’s 
Points and Authorities filed with the motion and the Reply Brief.  Parenthetically, the irony is not 
lost on the Court that Plaintiffs requested an award of attorney’s fees pursuant to the deed of 
trust had they prevailed. 
 
If the subject property has been sold by trustee’s sale, the sale would not extinguish 
Defendant’s right to pursue fees incurred in defending the action brought by Plaintiffs.  
The award of attorney’s fees in this case is not precluded by the anti-deficiency statutes. 
 
Having considered the complexity of the issues, the work performed by counsel and the hourly 
rate charged, the Court finds that the amount of attorney’s fees awarded are reasonable. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02336 
CASE NAME: HUN Y. KIM  VS.  JULIE A. STUHLMACH 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY HUN YOUNG KIM, KYU YOUNG KIM 
* TENTATIVE RULING: * 
 
Substitutions of Attorney were filed December 21, 2018.  The motion is moot and the hearing 
is vacated. 
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 6.  TIME:  9:00   CASE#: MSC18-00496 
CASE NAME: STRITT VS. SUTTER DELTA MEDICAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY SUTTER BAY HOSPITALS 
* TENTATIVE RULING: * 
 

Defendant Sutter Bay Hospitals dba Sutter Delta Medical Center’s demurrer to the 

Second Amended Complaint is sustained without leave to amend as to cause of action one; 

sustained without leave to amend as to Richard Stritt only as to causes of action one, 

two and three; and otherwise overruled.  

There are several other demurrers pending in this case, which are scheduled in January 

and February. If the pleadings are settled after the Court rules on the various demurrers to the 

SAC, then Defendant shall file and serve an answer by February 25, 2019 or 14 calendar days 

after the Court’s ruling on the last demurrer or motion to strike as to the SAC, whichever is later. 

If, however, Plaintiffs are given leave to amend then Defendant need not respond until after the 

amended complaint is filed and served.  

Plaintiffs have sued Sutter Bay for (1) IIED, (2) NIED, (3) wrongful death and 

(4) survival action. Sutter Bay has demurred to cause of action one as to all Plaintiffs and 

causes of action one through four as to Plaintiff Richard Stritt. The demurrer is based on the 

failure to state a cause of action, uncertainty and that the claims of Richard Stritt are beyond the 

statute of limitations.   

IIED (cause of action one) 

The Court previously ruled that the facts alleged in the First Amended Complaint were 

insufficient to state a claim for IIED. Although Plaintiffs have amended their complaint to add 

additional facts, the Court finds that these new facts do not change the nature of this claim. 

Plaintiffs’ claims are ones sounding in professional negligence and do not raise to the level of an 

intentional tort.  

The elements for intentional infliction of emotional distress “ ‘are (1) the defendant 

engages in extreme and outrageous conduct with the intent to cause, or with reckless disregard 

for the probability of causing, emotional distress; (2) the plaintiff suffers extreme or severe 

emotional distress; and (3) the defendant's extreme and outrageous conduct was the actual and 

proximate cause of the plaintiff's extreme or severe emotional distress. [Citation.] “[O]utrageous 

conduct” is conduct that is intentional or reckless and so extreme as to exceed all bounds of 

decency in a civilized community. (Ibid.) The defendant's conduct must be directed to the 

plaintiff, but malicious or evil purpose is not essential to liability. (Ibid.)’ [Citation.]” (So v. Shin 

(2013) 212 Cal.App.4th 652, 671; see also Ochoa v. Superior Court (1985) 39 Cal.3d 159, 

165, fn. 5.)  

Here, Plaintiffs’ allegations are insufficient to show outrageous conduct or the required 

intent. Rather, the allegations appear to be in the vein of professional negligence and not 
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reckless or intentional conduct. As discussed below, the medical cases permitting an IIED claim 

are distinguishable from this case. Because the Court concludes the facts do not show 

outrageous conduct or the required intent it did not reach the issue of whether there are 

sufficient facts to show that Sutter Bay could be vicariously liable for the acts of its employees 

or agents.  

In So, a patient awaken during a medical procedure dilation and curettage procedure 

after a miscarriage. The patient asked to speak with the anesthesiologist after the procedure. 

The anesthesiologist visited the patient in her recovery room and yelled at her. The doctor also 

brought in a jar of blood, which patient understood was her blood and parts of her dead baby. 

The doctor then tried to convince the patient not to report the incident. (So, supra, 212 

Cal.App.4th at 657-658.) The court found that on these alleged facts the patient could allege a 

claim for IIED. So is distinguishable from this case. The facts in So are far more egregious than 

the ones alleged here and include facts showing intentional conduct by the defendant physician.  

Plaintiffs also cite to a New Jersey case, Hume v. Bayer (Super.Ct. 1981) 178 

N.J.Super. 310, which they note is widely cited. Plaintiffs fail to cite any California case that has 

relied on Hume. In addition, although the facts in Hume are closer to the facts here, there are 

still differences. In Hume, it was alleged that the doctor defendant told the patient’s parents that 

he had surgically removed about 8 inches of tissue that could be cancerous when in fact the 

doctor had removed the patient’s appendix. In addition, the plaintiffs claimed that over the next 

several days, the patient was in a great deal of pain, vomited repeatedly for two days and lost 

about 25 points. The hospital staff would not provide any pain medication and the plaintiffs were 

given conflicting stories about what kind of operation the patient had. This caused the patient’s 

parents to believe that their son was possibly going to die. It turns out that the patient had a 

bowel obstruction, for which he underwent a second surgery and then recovered in the normal 

course. (Hume, supra, 178 N.J.Super. at 313.) Thus, in Hume there were specific facts that the 

treating doctor intentionally lied to the plaintiffs about the medical condition of their son.  

The demurrer to the IIED claim is sustained because the alleged facts do not show 

outrageous conduct or the required intent. This is the second time Defendant has demurred to 

this cause of action and it does not appear that Plaintiffs can allege facts to state a claim for 

IIED. Leave to amend is therefore denied. If Plaintiffs believe they have additional facts to allege 

they may contest the tentative ruling and appear at the hearing to explain what additional facts 

they can allege.  

Statute of Limitations as to Richard Stritt 

Sutter Bay argues that Richard Stritt’s claims are barred because he did not file a lawsuit 

within the one-year time limit for medical malpractice cases. (Code of Civil Procedure §340.5.)  

Plaintiffs argue that the statute of limitations for the intentional infliction of emotional 

distress claim is the two year statute of limitations applicable to intentional torts. (Code of Civil 

Procedure § 335.1.)  This argument fails. While a true intentional tort would be subject to the 

two year limitations period, the one year period applies to claims based upon professional 
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negligence of healthcare providers regardless of how the claim is alleged. (See, Larson v. UHS 

of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 352.) The distinction was explained in So, 

“negligent actions undertaken by a health care provider for the purpose of delivering medical 

care to a patient constitute professional negligence; tortious actions undertaken for a different 

purpose…are not.” (Larson, supra, 230 Cal.App.4th at 353-354 (quoting So, supra, 212 

Cal.App.4th at pp. 666–667.) Here, this claim is one based upon professional negligence and 

not tortious conduct undertaken for a different purpose. Thus, the one year statute of limitations 

applies; although that time period can be extended by 90 day with a notice pursuant to Code of 

Civil Procedure §364.  

This case arises from treatment that the decedent received from December 15 to 

December 18, 2016, when she passed away. (SAC ¶25.) The original complaint was filed on 

March 7, 2018. In the SAC, plaintiffs allege that Laura Kahlor, Scott Kahlor and Ashley Helberg 

gave notice of their intent to sue to the defendants between December 8 and December 13, 

2017, which extended the statute of limitations by 90 days. (SAC ¶53; Code of Civil Procedure 

§364.) Thus, the plaintiffs argue that the statute of limitations as to all plaintiffs was extended by 

90 days. The question here is whether the statute of limitations was extended as to Richard 

Stritt’s claims.  

Section 364 states in relevant part: 

(a) No action based upon the health care provider’s professional negligence may 

be commenced unless the defendant has been given at least 90 days’ prior 

notice of the intention to commence the action. 

(b) No particular form of notice is required, but it shall notify the defendant of the 

legal basis of the claim and the type of loss sustained, including with specificity 

the nature of the injuries suffered. 

… 

(d) If the notice is served within 90 days of the expiration of the applicable statute 

of limitations, the time for the commencement of the action shall be extended 90 

days from the service of the notice. 

(Code of Civil Procedure §364.) The purpose of this notice “is to decrease the number of 

medical malpractice actions filed by establishing a procedure that encourages the parties to 

negotiate ‘outside the structure and atmosphere of the formal litigation process.’ [Citations.]” 

(Woods v. Young (1991) 53 Cal.3d 315, 320.) 

The statute does not specify what happens when some, but not all, plaintiffs send a 

notice of intent to sue and the notice is necessary to avoid the claim being time barred.  Neither 

party has cited a case directly on point. The Court has considered the parties’ arguments and 
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finds that Defendant’s argument is persuasive as to the first three claims brought by Stritt, but 

not as to the fourth claim.  

Stritt is suing for intentional and negligent infliction of emotional distress, wrongful death 

and survival action. The first three claims are ones owned by Stritt himself. That is to say that 

Stritt is seeking compensation for damages that he experienced as a result of decedent’s death. 

The survival claim is different; that claim belongs to decedent’s estate, not Stritt.  

As to the claims owned by Stritt, the Court concludes that Stritt was not included in the 

notice of intent to sue and therefore the statute of limitations as to his claims was not extended 

by the notice of intent to sue. This conclusion is consistent with the purpose of section 364. If a 

defendant is unaware of a potential plaintiff then it would be unable to settle with that plaintiff 

and avoid litigation. Thus, Stritt needed to inform Defendant of the claims he intended to bring in 

court and he failed to do so. The Court finds that Stritt’s claims are timed barred and Sutter 

Bay’s demurrer is sustained without lave to amend as to Stritt’s causes of action one, two 

and three.  

As to the survival action, the analysis is different. The notice of intent sent by several of 

decedent’s relatives put Defendant on notice that decedent’s relatives planned to sue because 

of the medical care she received. It does not matter that the representative for this claim was not 

listed in the notice because it is not the representative’s claims, but decedent’s estate’s claim, 

and the Defendant had sufficient notice of the potential claim. Therefore, the survival action is 

not time barred.  

Other Arguments  

Sutter Bay argues that all of Plaintiffs’ claims are really based on professional 

negligence, not normal negligence. (See, e.g. Flowers v. Torrance Memorial Hospital Medical 

Center (1994) 8 Cal.4th 992, 998.) Sutter Bay then goes on to argue that Plaintiffs’ complaint 

fails because they have split their causes of action. These are arguments that were raised in the 

previous demurrer and rejected by this Court. The Court sees no reason to changes its mind on 

this argument.  

Defendant’s argument that Stritt has not complied with Code of Civil Procedure § 377.32 

fails. The required declaration was filed win March 2018. (See, Declaration of Richard Stritt, filed 

March 7, 2018.)  

Defendant’s argument that decedent was not making money at the time of her death and 

therefore does not have a survival claim fails. In the complaint, it is alleged that decedent 

suffered economic damages, including lost wages. (SAC ¶ 82.) Those allegations are sufficient 

at the pleading stage.  

Sutter Bay also demurred on uncertainty. This argument fails. The SAC is not so 

uncertain that Sutter Bay cannot respond.  
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Service Issues 

Finally, the Court notes that Sutter Bay complains that while Plaintiffs mailed their 

opposition on December 21, Defendant did not receive it until December 28. Oppositions and 

replies must be served so that they are reasonably calculated to be received the next day. 

(Code of Civil Procedure §1005(c).) The statute does not prohibit using the U.S. mail, however, 

using regular mail is not always going to meet the requirements of the statute. If the parties 

cannot work out an agreement for service among themselves then this Court will get involved in 

this issue. However, a voluntary agreement on service among the parties is the preferred route. 

One possible agreement would be that documents sent by regular mail are also sent by email. 

Such an agreement would allow the parties to keep service costs down while ensuring that 

documents are timely received by the other side.  

 

  

 7.  TIME:  9:00   CASE#: MSC18-00706 
CASE NAME: PRASAD VS. SAVE MART 
HEARING ON MOTION FOR TERMINATING OR EVIDENTIARY SANCTIONS 
FILED BY SAVE MART SUPERMARKETS 
* TENTATIVE RULING: * 
 
Defendant’s motion is granted as follows: 
 
Plaintiff is to produce all documents in response to Defendant’s Request for Production of 
Documents Set One by 5:00 PM on January 14, 2019, along with a Code compliant objection 
free response to said Request for Production. 
 
Plaintiff is precluded from introducing into evidence in trial or in any other proceedings in this 
case any documents which have not been produced as set forth above. 
 
Monetary sanctions in the amount of $5000 shall be paid to Defendant by Plaintiff and Plaintiff’s 
counsel on or before February 11, 2019. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-01546 
CASE NAME: AC WASTE MANAGEMENT  VS.  WASTE CONNECTIONS 
HEARING ON DEMURRER TO CROSS-COMPLAINT of WASTE CONNECTIONS 
FILED BY ALAMEDA COUNTY WASTE MANAGEMENT AUTHORITY 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer (the “Demurrer”) filed by Cross-Defendant Alameda County 
Waste Management Authority (“Cross-Defendant” or “ACWMA”). The Demurrer relates to the 
Cross Complaint (“XC”) filed by Cross-Complainants Waste Connections US, Inc. (“Cross-
Complainant” or “Waste Connections”), Madera Disposal Systems, Inc., Potrero Hills Landfill, 
Inc., and Waste Solutions Group of San Benito, LLC (collectively, “Landfill Cross-
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Complainants”). The Cross Complaint alleges causes of action for: (1) declaratory and injunctive 
relief; (2) unreasonable search and seizure in violation of the fourth amendment; (3) 
unconstitutional taking under the California Constitution; (4) unconstitutional taking in violation of 
the fifth amendment; (5) excessive use of the police powers of local governments; (6) violation 
of due process under the California Constitution; and (7) violation of due process under the 
US Constitution. 

Cross-Defendant demurs pursuant to Code of Civil Procedure § 430.10(e) on several grounds.  

Hearing on the demurrer was original scheduled for December 3, 2018. The Court continued the 
hearing to January 1, 2019 so that the parties could address the following questions in 
supplemental briefing: 

1) Whether as a threshold matter a document request under Public Resources Code 
§ 41821.5(g)(2) raises a question of search and seizure,  

a. Specifically, whether the Landfill Cross-Complainants have a constitutionally 
protected privacy interest in their weight tags; 

2) Whether Public Resources Code § 41821.5(g)(2) is an administrative search exception 
to the fourth amendment prohibition on unlawful search and seizure; 

3) Whether a document request under Public Resources Code § 41821.5(g)(2) is 
analogous to a subpoena. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

ACWMA requests Judicial Notice of several documents. Cross-Complainants object to all but 
the official digest and text of Assembly Bill 901, codified at Public Resources Code section 
41821.5. The Request is granted. Evid. Code §§ 452, 453. 

Factual and Procedural Background 

Alameda County Waste Management Authority (“ACWMA”) is a public agency “responsible for 
providing the planning and technical assistance necessary for ensuring that Alameda County 
and its cities meet the State’s mandate that 50 percent of solid waste be diverted from landfills.” 
FAC at ¶ 1. Cross-Complainant Waste Connections US, Inc. is “an integrated solid waste 
services company that provides solid waste collection, transfer, disposal and recycling 
services[.]” XC at ¶ 9. Additional Cross-Complainants Madera Disposal Systems, Inc., Waste 
Solution Group of San Benito, LLC, and Potrero Hills Landfill, Inc. operate landfills in Avenal, 
San Benito County, and Solano County, respectively. XC at ¶¶ 10-12. 

Throughout their Cross-Complaint, Cross-Complainants refer to AB 901. Assembly Bill No. 901 
amended Section 41821.5 and added Section 41821.6, 41821.7 and 41821.8 to the Public 
Resources Code, relating to solid waste. AB 901 became law January 1, 2016.  

Of particular concern here is Public Resources Code § 41821.5(g)(2) which provides that: 

Notwithstanding Title 5 (commencing with Section 3426) of Part 1 of Division 4 of 
the Civil Code and Article 11 (commencing with Section 1060) of Chapter 4 of 
Division 8 of the Evidence Code, an employee of a government entity may, at the 
disposal facility, inspect and copy records related to tonnage received at the 
facility on or after July 1, 2015, and originating within the government entity’s 
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geographic jurisdiction. Those records shall be limited to weight tags that identify 
the hauler, vehicle, quantity, date, type, and origin of waste received at a disposal 
facility. Those records shall be available to those government entities for the 
purposes of subdivision (a) and as necessary to enforce the collection of local 
fees, but those records shall be confidential and shall not be subject to disclosure 
under the California Public Records Act (Chapter 3.5 (commencing with Section 
6250) of Division 7 of Title 1 of the Government Code). Names of haulers using 
specific landfills shall not be disclosed by a government entity unless necessary 
as part of an administrative or judicial enforcement proceeding to fund local 
programs or enforce local franchises. 

Pub. Resources Code § 41821.5(g)(2). 

ACWMA filed a complaint for declaratory and injunctive relief on June 5, 2018 alleging in part 
that “Defendants’ refusal to provide landfill records from July 1, 2015 through December 31, 
2017 in response to the January 2016, June 2017, and February 2018 requests of the Waste 
Management Authority, violates Public Resources Code section 41821.5(g).” FAC at ¶ 34. 

Waste Connections and the Landfill Cross-Complainants answered and cross-complained on 
August 23, 2018. The Cross Complaint alleges causes of action for: (1) declaratory and 
injunctive relief; (2) unreasonable search and seizure in violation of the fourth amendment; (3) 
unconstitutional taking under the California Constitution; (4) unconstitutional taking in violation of 
the fifth amendment; (5) excessive use of the police powers of local governments; (6) violation 
of due process under the California Constitution; and (7) violation of due process under the 
US Constitution. 

Analysis 

Facial Challenges to the Ordinance (Second, Fourth, and Seventh Causes of Action) 

As a threshold matter, the Court notes that Cross-Complainants’ facial challenges to Pub. 
Resources Code § 41821.5 are time-barred. There is a two-year statute of limitations on facial 
challenges to an ordinance that “runs from the time of adoption....” Colony Cove Props., LLC v. 
City of Carson (9th Cir. 2011) 640 F.3d 948, 956 (California’s statute of limitations for personal 
injury actions governs claims brought pursuant to 42 U.S.C. § 1983). Here, the Governor 
approved AB 901 on October 10, 2015 and it was filed with the Secretary of State the same day. 
RJN Ex. 4. In opposition, Cross-Complainants argue that “[t]he issue of statute of limitations is a 
factual one, not properly resolved on demurrer.” Opp. at 17:20. They did not, however, object to 
request for judicial notice of exhibit 4. Furthermore, the Cross-Complainants themselves allege 
that “AB 901 became effective on January 1, 2016.” XC at ¶ 28. Cross-Complainants filed the 
Cross Complaint more than two years later on August 23, 2018. Accordingly, Cross-
Complainants’ facial challenges to the ordinance within their second, fourth, and seventh causes 
of action are time-barred. 

Cross-Complainants “as applied” challenges to the ordinance are discussed further, below. 

Declaratory and Injunctive Relief (First Cause of Action) 

Cross-Complainants’ claim for declaratory and injunctive relief is derivative of their other causes 
of action. For the same reasons stated below, Cross-Complainants have not alleged facts 
sufficient to state a claim for declaratory and injunctive relief.  

 Unreasonable Search and Seizure (Second Cause of Action) 
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Cross-Complainants allege that the inspection and copying provisions of § 41821.5 “violate the 
Fourth Amendment on their face and as applied because they permit a search of Cross-
Complainants’ commercial property without a warrant.” XC at ¶ 44. Cross-Complainants facial 
challenge to Pub. Resources Code § 41821.5 is untimely, so the Court will direct its analysis to 
the as applied challenge to the statute. 

The Fourth Amendment protects “[t]he right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures.” City of Los Angeles v. Patel 
(2015) __ U.S. __, 135 S.Ct. 2443, 2451-2452. Searches conducted without a warrant are per 
se unreasonable, subject only to a few well-delineated exceptions. Ibid.; Arizona v. Gant (2009) 
556 U.S. 332, 338. One such exception is an administrative search when special needs make 
the warrant and probable cause requirements impracticable. Patel, at 2452; see Craib v. 
Bulmash (1989) 49 Cal.3d 475, 481-482; City of Santa Cruz v. Patel (2007) 155 Cal.App.4th 
234, 250. 

For an administrative search to be permissible under the Fourth Amendment, the subject of the 
search must be afforded an opportunity for precompliance review before a neutral decision 
maker. City of Los Angeles v. Patel, supra, 135 S.Ct. at 2452. In addition, as pertinent here, the 
subpoena itself must relate to an inquiry the agency is authorized to make, seek only those 
records that would be available in light of statutory or regulatory record-keeping requirements, 
and describe the records to be turned over with sufficient particularity so as not to be indefinite 
or unreasonably burdensome. Craib, supra, 49 Cal.3d at 484; City of Santa Cruz v. Patel, supra, 
155 Cal.App.4th at p 251; cf. De La Cruz v. Quackenbush (2000) 80 Cal.App.4th 775, 784, 
(administrative search conducted without benefit of warrant or administrative subpoena violated 
Fourth Amendment). 

  Document Request under Public Resources Code § 41821.5(g)(2) 

As a threshold issue, the Court asked the parties to address whether a document request under 
Public Resources Code § 41821.5(g)(2) is analogous to a subpoena. Cross-Complainants argue 
that Cross-Defendant’s document request under section 41821.5(g)(2) is not analogous to a 
subpoena because it does not have “the same kinds of procedural protections that appear in the 
California Code of Civil Procedure.” Cross-Complainants’ Sur-Reply at 8:13-14. They cite to 
Code of Civil Procedure §§ 1985 et seq. & 2025.010 et seq., neither of which appear to define 
“subpoena.” Cross-Complainants then argue that because section 41821.5 lacks the procedural 
protections identified in CCP §§ 2025.420(b) & 1987.1(a) as well as CCP §§ 2025.420(f)(1) & 
2025.420(b)(13), a document request under that section is not analogous to a subpoena. Cross-
Complainants offer no legal authority for their contention that this is the test. The analogy to 
these sections is inapt; Pub. Resources Code § 41821.5 itself provides procedural protections 
and the opportunity for judicial review. See Pub. Resources Code § 41821.5(g)(3). 

Cross-Defendant, on the other hand, has cited to authority from the Seventh and Fourth Circuit 
wherein those courts treated document requests such as the one at issue here as administrative 
subpoenas. See Big Ridge, Inc. v. Fed. Mine Safety & Health Review Comm’n (7th Cir. 2012) 
715 F.3d 631, 646 (miners challenged a government health agency’s demand to review the 
miners’ medical records, which were in the possession of their employers; court noted that 
“[a]lthough the Mine Safety Act does not expressly refer to MSHA’s document review power as 
the power to issue an ‘administrative subpoena,’ the authority the Act confers upon MSHA 
amounts to an administrative subpoena in substance.”); see also RSM, Inc. v. Buckles (4th Cir. 
2001) 254 F.3d 61, 69 (Bureau of Alcohol, Tobacco, and Firearms letter requiring federal 
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firearms licensee to submit record information is analogous to an administrative subpoena). 
The Court finds the reasoning from Big Ridge and Buckles persuasive and concludes that the 
request by ACWMA is analogous to an administrative subpoena.  

Because the Court finds that ACWMA’s document request amounts to an administrative 
subpoena, it must apply the Oklahoma Press “reasonable” test for administrative subpoenas as 
described by the Supreme Court of California in Craib v. Bulmash (1989) 49 Cal.3d 475, 481 
(citing Okla. Press Pub. Co. v. Walling (1946) 327 U.S. 186 (“Oklahoma Press”)). 

  Reasonableness Test 

The requirements for the validity an administrative subpoena are not onerous.  

The Fourth Amendment requires simply that administrative subpoenas for corporate books or 
records must be “sufficiently limited in scope, relevant in purpose, and specific in directive so 
that compliance will not be unreasonably burdensome.” See v. City of Seattle (1967) 387 U.S. 
541, 544. Craib v. Bulmash’s discussion of Oklahoma Press is instructive: 

Oklahoma Press articulated a test which applied Fourth Amendment 
requirements only by analogy. The notion that a subpena could be enforced only 
where a specific charge or complaint is pending was explicitly rejected. Instead, 
said the court, the investigation need only be for “a lawfully authorized purpose, 
within the power of [the legislative body] to command.” (327 U.S. at p. 209 [90 L. 
Ed. at p. 630], italics added.) In addition, the requirement of “‘probable cause, 
supported by oath or affirmation,’ literally applicable in the case of a warrant,” is 
satisfied as long as the subpenaed documents are “relevant” to the inquiry. (Ibid., 
italics added.) “Beyond this the requirement of reasonableness, including 
particularity in ‘describing the place to be searched, and the persons or things to 
be seized,’ also literally applicable to warrants, comes down to specification of 
the documents to be produced adequate, but not excessive, for the purposes of 
the relevant inquiry.” (Ibid., italics added.) In a later case, the court emphasized 
that, while the subpena may be issued and served by the agency, the subpenaed 
party must have the opportunity for judicial review before suffering any penalties 
for refusing to comply. (See v. City of Seattle (1967) 387 U.S. 541, 544-545 [18 
L. Ed. 2d 943, 946-947, 87 S. Ct. 1737] [in dictum].) 

The Court applies this reasonableness test to Counter-Complainants’ Fourth Amendment 
challenge to ACWMA’s demand for records. Pub. Resources Code § 41821.5 and the requests 
for records thereunder (RJN Exs. 6-10) reveal no official action beyond the request for 
documents. The requests themselves do not authorize actual entry or immediate inspection, but 
merely requests a date and time to conduct the inspection and copying of records. See RJN Ex. 
6; see also Craib v. Bulmash, supra, 49 Cal.3d at 483 (enforcement of subpoena issued by the 
Division of Labor Standards Enforcement for wage and time records not prohibited by the Fourth 
Amendment). They are for a lawfully authorized purpose under Pub. Resources Code 
§ 41821.5. They are “sufficiently limited in scope, relevant in purpose, and specific in directive[.]” 
See v. Seattle, 387 U.S. at 544. There is an opportunity for judicial review as provided at Pub. 
Resources Code § 41821.5(g)(3). The Court concludes that the Fourth Amendment does not 
prohibit judicial enforcement of ACWMA’s document requests.  

Cross-complainants have failed to allege facts sufficient to state a claim for unreasonable 
search and seizure. 
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Unconstitutional Taking in Violation of the California Constitution (Third Cause of Action) 

Unconstitutional Taking in Violation of the Fifth Amendment (Fourth Cause of Action) 

Cross-Complainants’ takings claim is premised on their allegation that “[t]he confidential 
business records sought by ACWMA constitute trade secrets under California law.” XC at ¶¶ 54, 
63. Specifically, Cross-Complainants allege that “ACWMA’s threatened use of Cross-
Complainants’ trade secrets for the purpose of enforcement of ACWMA’s fee ordinance against 
Cross-Complainants’ customers to increase funding for ACWMA is a public use of private 
property that requires compensation.” XC at ¶¶ 57, 66. 

The Fifth Amendment and Cal. Const., art. I, § 19, prohibit the taking of private property for 
public use without just compensation. The takings clause of the California Constitution (art. I, 
§ 19) provides: “Private property may be taken or damaged for public use only when just 
compensation, ascertained by a jury unless waived, has first been paid to, or into court for, the 
owner.” The federal takings clause (U.S. Const., 5th Amend.) provides: “nor shall private 
property be taken for public use without just compensation.” The Takings Clauses of the United 
States and California Constitutions protect not only tangible property, but also intangible trade 
secret property rights protected by state law. 

While the California clause “protects a somewhat broader range of property values” (Hensler v. 
City of Glendale (1994) 8 Cal. 4th 1, 9, fn. 4), the California Supreme Court has construed the 
clauses congruently. See, e.g., Santa Monica Beach, Ltd. v. Superior Court (1999) 19 Cal. 4th 
952, 957, 962-975 (Santa Monica Beach) (takings challenge to rent control regulation under 
both clauses considered without separate discussion of the state clause); Hensler v. City of 
Glendale, supra, at p. 9, fn. 4 (conclusion that U.S. Const., 5th Amend. was not violated “applies 
equally” to Cal. Const., art. I, § 19). 

Courts have resolved takings claims on demurrer. See, e.g., San Remo Hotel v. City and 
County of San Francisco (2002) 27 Cal.4th 643, 676-78 (demurrer properly sustained without 
leave to amend to taking claim); Boxer v. City of Beverly Hills (2016) 246 Cal.App.4th 1212, 
1219-21 (same); see also Terminals Equipment Co. v. City and County of San Francisco (1990) 
221 Cal.App.3d 234, 244 (demurrer properly sustained to taking claim). 

Cross-Complainants takings claim is premised on their allegation that their business records are 
trade secret. A trade secret is “information, including a formula, pattern, compilation, program, 
device, method, technique, or process, that: [¶] (1) Derives independent economic value, actual 
or potential, from not being generally known to the public or to other persons who can obtain 
economic value from its disclosure or use; and [¶] (2) Is the subject of efforts that are 
reasonable under the circumstances to maintain its secrecy.” Civil Code § 3426.1(d). The 
purported trade secrets at issue here are “confidential business records” that contain “customer 
identification information.” XC at ¶¶ 54, 56. 

California’s Uniform Trade Secrets Act prohibits misappropriation of trade secrets, which 
requires that a plaintiff establish (1) that it owns a clearly identified trade secret; (2) that the 
defendant acquired, disclosed, or used the plaintiff’s trade secret through improper means; and 
(3) that the misappropriation caused damage to the plaintiff. Sargent Fletcher, Inc. v. Able Corp. 
(2003) 110 Cal. App. 4th 1658, 1665; Civ. Code § 3426.1. “At least as to common law 
misappropriation claims, UTSA occupies the field in California.” K.C. Multimedia, Inc. v. Bank of 
America Technology & Operations, Inc. (2009) 171 Cal.App.4th 939, 954 (quoting AccuImage 
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Diagnostics Corp. v. Terarecon, Inc. (N.D. Cal. 2003) 260 F.Supp.2d 941, 954) (internal 
quotation marks omitted). 

Critically, the language of the statute at issue here, Public Resources Code § 41821.5, provides 
for inspection and copying of records related to tonnage notwithstanding California’s Uniform 
Trade Secrets Act. See Pub. Resources Code § 41821.5(g)(2) (“Notwithstanding Title 5 
(commencing with Section 3426) of Part 1 of Division 4 of the Civil Code and … an employee of 
a government entity may, at the disposal facility, inspect and copy records related to tonnage 
received at the facility on or after July 1, 2015, and originating within the government entity’s 
geographic jurisdiction.”). Because the Legislature specifically exempted Public Resources 
Code § 41821.5 from the protections of CUTSA, Cross-Complainants records that relate “to 
tonnage received at the facility on or after July 1, 2015, and originating within the government 
entity’s geographic jurisdiction” do not have trade secret protection as a matter of law.  

Cross-complainants have failed to allege facts sufficient to state a claim for 
unconstitutional taking. 

Excessive use of the Police Powers of Local Governments (Fifth Cause of Action) 

Cross-Complainants allege that “AB 901 purports to authorize ACWMA and other local agencies 
to physically seize records from business entities statewide, including businesses that do not 
operate within the jurisdiction of the local agency” and that this “extraterritorial police power” is 
unconstitutional. XC at ¶¶ 75, 76. 

Cross-Complainants’ next constitutional challenge to Pub. Resources Code § 41821.5 rests on 
Article XI section 7 of the California Constitution, which forbids extraterritorial application of laws 
by counties or cities. Article XI, section 7 states that a “county or city may make and enforce 
within its limits all local, police, sanitary, and other ordinances and regulations not in conflict with 
general laws.” 

Cross-Defendant argues that Pub. Resources Code § 41821.5 authorizes ACWMA to inspect 
weight tags only for waste generated within the County. See Pub. Resources Code 
§ 41821.5(g)(2) (permitting inspection and copying of records “related to tonnage received at the 
facility on or after July 1, 2015, and originating within the government entity’s geographic 
jurisdiction.”) (emphasis added). Furthermore, Cross-Defendant argues, Pub. Resources Code 
§ 41821.5 is consistent with the Legislature’s authority to expand a local government’s 
jurisdiction beyond its territorial limits. Dem. at 17:5-11 (relying on North Sacramento v. Citizens 
Utilities Co. (1961) 192 Cal.App.2d 482, 486 and Code Civ. Proc. § 1240.050). Cross-Defendant 
also relies on Ebrite v. Crawford (1932) 215 Cal. 724 which upheld city authority to regulate 
airport located partially within and partially outside of the city. Id. at 729 (delineated exception to 
general rule against extraterritorial powers “when the possession and exercise of such powers 
are essential to the proper conduct of the affairs of the municipality”). 

Critically, the statute at issue here was enacted by the State Legislature. On its face, Article XI 
section 7 (directed towards local ordinances and regulations) does not appear to apply. Cross-
Defendants’ authority is not inconsistent with the conclusion that local agencies may take 
actions with effects outside of their borders where expressly authorized by state statute (as is 
the case here). Cross-Complainant has not provided any authority, and the Court is not aware of 
any, to the contrary. 

Cross-complainants have failed to allege facts sufficient to state a claim for excessive use of the 
police power. 
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Violation of due process – state (Sixth Cause of Action) 

Violation of due process – federal (Seventh Cause of Action) 

As a threshold issue, the Court notes that Counter-Complainants’ due process claim under the 
Fifth Amendment fails as a matter of law because the due process clause of the Fifth 
Amendment applies “only to actions of the federal government - not to those of state or local 
governments.” Lee v. City of Los Angeles (9th Cir. 2001) 250 F.3d 668, 687 (citing Schweiker v. 
Wilson (1981) 450 U.S. 221, 227). Counter-Complainant does not allege that any of the 
Counter-Defendants are federal actors. 

With respect to procedural due process, “[a] procedural due process claim possesses two 
components: first, that an individual has been deprived of a constitutionally protected liberty or 
property interest; and second, that this deprivation, while not necessarily unconstitutional in and 
of itself, was rendered unconstitutional because it was undertaken without according the 
individual the appropriate hearing.” Galland v. City of Clovis (2001) 24 Cal. 4th 1003, 1030. 

Similarly, “‘a party asserting a deprivation of substantive due process must first establish a valid 
property interest within the meaning of the Constitution.’” Clark v. City of Hermosa Beach (1996) 
48 Cal. App. 4th 1152, 1184; see also Breneric Associates v. City of Del Mar (1998) 69 
Cal.App.4th 166, 181-184. 

“The procedural component of the Due Process Clause does not protect everything that might 
be described as a ‘benefit’: ‘To have a property interest in a benefit, a person clearly must have 
more than an abstract need or desire’ and ‘more than a unilateral expectation of it. He must, 
instead, have a legitimate claim of entitlement to it.’” Castle Rock v. Gonzales (2005) 545 U.S. 
748, 756 (“Castle Rock”). “Such entitlements are, ‘“of course, … not created by the Constitution. 
Rather, they are created and their dimensions are defined by existing rules or understandings 
that stem from an independent source such as state law.”’” Ibid. 

In Castle Rock, “the ultimate issue” was whether state law gave to the plaintiff a protectable 
property interest, for purposes of Fourteenth Amendment remedies. Castle Rock, supra, 545 
U.S. at 756. “That determination, despite its state-law underpinnings, is ultimately one of federal 
constitutional law. ‘Although the underlying substantive interest is created by “an independent 
source such as state law,” federal constitutional law determines whether that interest rises to the 
level of a “legitimate claim of entitlement” protected by the Due Process Clause.’ Resolution of 
the federal issue begins, however, with a determination of what it is that state law provides.” Id. 
545 U.S. 748, 756–757 (italics and citations omitted.)   

As a threshold issue, Cross-Complainants’ alleged protectable property interest is “confidential 
and proprietary trade secrets” in the form of “customer identification information.” XC at ¶ 80. 
However, as discussed further, above, Cross-Complaints trade secret protections are 
determined by statute, and the Legislature specifically provided for document requests under 
Pub. Resources Code § 41821.5 notwithstanding the California Uniform Trade Secret Act. See 
Pub. Resources Code § 41821.5(g)(2). As a consequence, Cross-Complainants have not 
alleged a protectable property interest. This is fatal to both their procedural and substantive due 
process claims. 

Even assuming arguendo that Cross-Complainants had successfully alleged a protectable 
property interest, their due process claims still fail. Cross-Complainants allege that their right to 
procedural due process is violated by Pub. Resources Code § 41821.5 because it “contains no 
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provision allowing Cross-Complainants to obtain judicial review and/or a hearing on the merits 
as to any basis they may claim to contest the claimed necessity to enforce collection of local 
fees.” XC at ¶ 81. On its face, however, Pub. Resources Code § 41821.5 provides that a 
“government entity may petition the superior court for injunctive or declaratory relief to enforce 
its authority under paragraph (2). The times for responsive pleadings and hearings in these 
proceedings shall be set by the judge of the court with the object of securing a decision as to 
these matters at the earliest possible time.” Pub. Resources Code § 41821.5(g)(3). 

Cross-complainants have failed to allege facts sufficient to state a claim for violation of 
due process. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01993 
CASE NAME: MARSTON ASSOCIATES VS. BROWN CONSTRUCTION 
HEARING ON PETITION TO COMPEL CONTRACTUAL ARBITRATION 
FILED BY D.C. TAYLOR CO. 
* TENTATIVE RULING: * 
 
The Court continues this hearing to February 4, 2019.  Defendant is to file and serve a 

memorandum of points and authorities in support of the petition to compel arbitration by Friday 

January 11, 2019. Plaintiff’s Opposition is due January 22, 2019.  Defendant’s reply is due 

January 28, 2019. 

 

  

10.  TIME:  9:00   CASE#: MSC18-02216 
CASE NAME: HUSSEY VS. HOME SWEET CARE HOMES 
HEARING ON MOTION FOR PREFERENTIAL TRIAL SETTING 
FILED BY BARBARA HUSSEY 
* TENTATIVE RULING: * 
 
Defendants have filed a statement of non-opposition to Plaintiff’s motion.  The parties are to 
appear for purposes of obtaining Issue Conference and Jury Trial dates.  The parties may 
appear by CourtCall. 
 

  

11.  TIME:  9:00   CASE#: MSL18-01406 
CASE NAME: AMERICAN EXPRESS VS. KING 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY AMERICAN EXPRESS CENTURION BANK 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion for Judgment on the Pleadings is granted.  
Judgment shall be entered in favor of Plaintiff in the principal amount of $3,329.07 plus costs 
in the amount of $350. 
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12.  TIME:  9:00   CASE#: MSL18-01406 
CASE NAME: AMERICAN EXPRESS VS. KING 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The CMC is vacated.  See line #11. 

 

  

13.  TIME:  9:00   CASE#: MSN17-0366 
CASE NAME: FERNANDEZ VS. CCC EMPLOYEES 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY DEBRA FERNANDEZ 
* TENTATIVE RULING: * 
 
The request for attorney’s fees is denied.  
 
 The Court finds the applicable statue for awarding attorney’s fees in this case is Government 
Code section 31536.  The statute allows for an award of fees in the Court’s discretion.  Although 
Petitioner ultimately prevailed, it was not the Court’s intention to award attorney’s fees.  
Respondent’s denial of Petitioner’s service-connected disability retirement pension was not 
done on the basis of arbitrary or capricious conduct or without a reasonable basis. The Court’s 
decision to grant the Writ was based on the review of two conflicting medical opinions, with the 
Court concluding the opinion supporting Petitioner’s position persuasive. 
 
In exercising its discretion, the Court declines to award attorney’s fees. 

 

  

14.  TIME:  9:01   CASE#: MSC14-01619 
CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 
HEARING ON MOTION FOR ATTORNEY FEES FOR WINNING ANTI-SLAPP MOTION 
FILED BY NATALIE RILEY, PATRICK RILEY 
* TENTATIVE RULING: * 
 
Continued by the Court to January 14, 2019. 

 

  

 


